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Office of the Secretary of Transportation § 40.3

§ 40.1 Applicability.
This part applies, through regula-

tions that reference it issued by agen-
cies of the Department of Transpor-
tation, to transportation employers,
including self-employed individuals, re-
quired to conduct drug and/or alcohol
testing programs by DOT agency regu-
lations and to such transportation em-
ployers’ officers, employees, agents and
contractors (including, but not limited
to, consortia). Employers are respon-
sible for the compliance of their offi-
cers, employees, agents, consortia and/
or contractors with the requirements
of this part.

§ 40.3 Definitions.
The following definitions apply to

this part:
Air blank. A reading by an EBT of

ambient air containing no alcohol. (In
EBTs using gas chromatography tech-
nology, a reading of the device’s inter-
nal standard.)

Alcohol. The intoxicating agent in
beverage alcohol, ethyl alcohol or
other low molecular weight alcohols
including methyl or isopropyl alcohol.

Alcohol concentration. The alcohol in
a volume of breath expressed in terms
of grams of alcohol per 210 liters of
breath as indicated by a breath test
under this part.

Alcohol use. The consumption of any
beverage, mixture or preparation, in-
cluding any medication, containing al-
cohol.

Aliquot. A portion of a specimen used
for testing.

Blind sample or blind performance test
specimen. A urine specimen submitted
to a laboratory for quality control
testing purposes, with a fictitious iden-
tifier, so that the laboratory cannot
distinguish it from employee speci-
mens, and which is spiked with known
quantities of specific drugs or which is
blank, containing no drugs.

Breath Alcohol Technician (BAT). An
individual who instructs and assists in-
dividuals in the alcohol testing process
and operates an EBT.

Canceled or invalid test. In drug test-
ing, a drug test that has been declared
invalid by a Medical Review Officer. A
canceled test is neither a positive nor a
negative test. For purposes of this
part, a sample that has been rejected

for testing by a laboratory is treated
the same as a canceled test. In alcohol
testing, a test that is deemed to be in-
valid under § 40.79. It is neither a posi-
tive nor a negative test.

Chain of custody. Procedures to ac-
count for the integrity of each urine or
blood specimen by tracking its han-
dling and storage from point of speci-
men collection to final disposition of
the specimen. With respect to drug
testing, these procedures shall require
that an appropriate drug testing cus-
tody form (see § 40.23(a)) be used from
time of collection to receipt by the lab-
oratory and that upon receipt by the
laboratory an appropriate laboratory
chain of custody form(s) account(s) for
the sample or sample aliquots within
the laboratory.

Collection container. A container into
which the employee urinates to provide
the urine sample used for a drug test.

Collection site. A place designated by
the employer where individuals present
themselves for the purpose of providing
a specimen of their urine to be ana-
lyzed for the presence of drugs.

Collection site person. A person who
instructs and assists individuals at a
collection site and who receives and
makes a screening examination of the
urine specimen provided by those indi-
viduals.

Confirmation (or confirmatory) test. In
drug testing, a second analytical proce-
dure to identify the presence of a spe-
cific drug or metabolite that is inde-
pendent of the screening test and that
uses a different technique and chemical
principle from that of the screening
test in order to ensure reliability and
accuracy. (Gas chromatography/mass
spectrometry (GC/MS) is the only au-
thorized confirmation method for co-
caine, marijuana, opiates, amphet-
amines, and phencyclidine.) In alcohol
testing, a second test, following a
screening test with a result of 0.02 or
greater, that provides quantitative
data of alcohol concentration.

DHHS. The Department of Health and
Human Services or any designee of the
Secretary, Department of Health and
Human Services.

DOT agency. An agency of the United
States Department of Transportation
administering regulations related to
drug or alcohol testing, including the
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United States Coast Guard (for drug
testing purposes only), the Federal
Aviation Administration, the Federal
Railroad Administration, the Federal
Highway Administration, the Federal
Transit Administration, the Research
and Special Programs Administration,
and the Office of the Secretary.

Employee. An individual designated in
a DOT agency regulation as subject to
drug testing and/or alcohol testing. As
used in this part ‘‘employee’’ includes
an applicant for employment. ‘‘Em-
ployee’’ and ‘‘individual’’ or ‘‘indi-
vidual to be tested’’ have the same
meaning for purposes of this part.

Employer. An entity employing one or
more employees that is subject to DOT
agency regulations requiring compli-
ance with this part. As used in this
part, employer includes an industry
consortium or joint enterprise com-
prised of two or more employing enti-
ties.

EBT (or evidential breath testing de-
vice). An EBT approved by the National
Highway Traffic Safety Administration
(NHTSA) for the evidential testing of
breath and placed on NHTSA’s ‘‘Con-
forming Products List of Evidential
Breath Measurement Devices’’ (CPL),
and identified on the CPL as con-
forming with the model specifications
available from the National Highway
Traffic Safety Administration, Office
of Alcohol and State Programs.

Medical Review Officer (MRO). A li-
censed physician (medical doctor or
doctor of osteopathy) responsible for
receiving laboratory results generated
by an employer’s drug testing program
who has knowledge of substance abuse
disorders and has appropriate medical
training to interpret and evaluate an
individual’s confirmed positive test re-
sult together with his or her medical
history and any other relevant bio-
medical information.

Screening test (or initial test). In drug
testing, an immunoassay screen to
eliminate ‘‘negative’’ urine specimens
from further analysis. In alcohol test-
ing, an analytic procedure to deter-
mine whether an employee may have a
prohibited concentration of alcohol in
a breath specimen.

Secretary. The Secretary of Transpor-
tation or the Secretary’s designee.

Shipping container. A container capa-
ble of being secured with a tamper-evi-
dent seal that is used for transfer of
one or more urine specimen bottle(s)
and associated documentation from the
collection site to the laboratory.

Specimen bottle. The bottle that, after
being labeled and sealed according to
the procedures in this part, is used to
transmit a urine sample to the labora-
tory.

Substance abuse professional. A li-
censed physician (Medical Doctor or
Doctor of Osteopathy); or a licensed or
certified psychologist, social worker,
or employee assistance professional; or
an addiction counselor (certified by the
National Association of Alcoholism
and Drug Abuse Counselors Certifi-
cation Commission or by the Inter-
national Certification Reciprocity Con-
sortium/Alcohol & Other Drug Abuse).
All must have knowledge of and clin-
ical experience in the diagnosis and
treatment of alcohol and controlled
substances-related disorders.

[59 FR 7354, Feb. 15, 1994, as amended at 59
FR 43000, Aug. 19, 1994; 61 FR 37224, July 17,
1996]

§§ 40.5–40.19 [Reserved]

Subpart B—Drug Testing

§ 40.21 The drugs.

(a) DOT agency drug testing pro-
grams require that employers test for
marijuana, cocaine, opiates, amphet-
amines and phencyclidine.

(b) An employer may include in its
testing protocols other controlled sub-
stances or alcohol only pursuant to a
DOT agency approval, if testing for
those substances is authorized under
agency regulations and if the DHHS
has established an approved testing
protocol and positive threshold for
each such substance.

(c) Urine specimens collected under
DOT agency regulations requiring com-
pliance with this part may only be used
to test for controlled substances des-
ignated or approved for testing as de-
scribed in this section and shall not be
used to conduct any other analysis or
test unless otherwise specifically au-
thorized by DOT agency regulations.

VerDate 29<OCT>99 10:50 Nov 02, 1999 Jkt 183196 PO 00000 Frm 00560 Fmt 8010 Sfmt 8010 Y:\SGML\183196T.XXX pfrm07 PsN: 183196T


		Superintendent of Documents
	2015-01-08T09:30:00-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




